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COMMENTARY

Ownership of Medical Information
Mark A. Hall, JD
Kevin A. Schulman, MD

WHO OWNS MEDICAL INFORMATION? THE ONE

who gives care, receives care, or pays for care?
All of the above? None of the above? Does it
really matter?

In the emerging era of electronic health informatics, few
other medicolegal questions are more critical, more con-
tested, or more poorly understood. The American Recov-
ery and Reinvestment Act of 2009 allocates up to an esti-
mated $20 billion to implement clinical information systems,1

and it aims for the use of electronic health information “for
each person in the United States by 2014.” It fails, though,
to resolve who owns this massive increase in electronic in-
formation. This legal uncertainty presents a major obstacle
to integrating and using information about a single patient
from various clinicians and hospitals.

Ownership of paper records was never much in doubt.
Clinicians and insurers own the tangible vessels in which
they store patients’ medical information.2 But now that digi-
tizing information frees it from particular storage media, con-
fusion reigns.3 This uncertainty is high on the list of legal
and economic barriers to investing in an integrated elec-
tronic medical record infrastructure, like that in the Veter-
ans Administration and Kaiser Permanente systems.4 Some
propose moving beyond ownership to decide more di-
rectly about stewardship principles that protect and con-
trol medical information.5 But property rights cannot be
avoided. They arise spontaneously and they strongly influ-
ence, if not determine, what forms of electronic health rec-
ords predominate and whether effective, comprehensive, and
integrated medical information networks can emerge in the
United States.

Legal Basics
Some surface legal issues seem clear. Clinicians, as owners
of the paper records they maintain, can give or sell medical
records to other clinicians for treatment purposes and block
access by anyone except the patient. Patients have rights of
privacy and access to their records, but neither federal nor
state law explicitly extends property rights to patients. For
instance, patients do not have the right to sole possession
or to the destruction of their original records. Beyond these

rudimentary points, there are several common misimpres-
sions about ownership.

First, property law is only one of several legal regimes that
control rights and responsibilities over economic goods.
Three others are contract, tort, and regulatory law. In coarse
outline, property rights are enforced against the world, mean-
ing that everyone must respect them, even those who have
no relationship with the owner, whereas contract, tort, and
regulatory law depend on the relationships or interactions
among the particular parties involved.

The effect of other legal regimes may sometimes
resemble property law, but the mechanisms of control are
distinct. For instance, privacy law (which grows out of tort
law) may appear to give patients property-like control, but
privacy rights enable patients only to block access, not to
sell the information, and privacy governs only clinicians
and payers, not anyone else who might possess the infor-
mation.

Property law is shaped both by fundamental rights and
by society’s economic goals. We do not own the air we
breathe because one person’s consumption does not
deplete another’s. Conferring ownership would only
inhibit society’s beneficial use. The same is true for infor-
mation. In general, information is not owned because one
person’s use does not deplete its value for others. Instead,
information is regarded as a public good, available to any-
one who can use it.

Patent and copyright laws are large exceptions to this gen-
eral rule. Only by virtue of meeting their particular require-
ments does one own (to a limited extent) creative or useful
information; however, personal medical information gen-
erally does not qualify for these protections.

Thus, the straightforward notion of sole and complete
ownership often does not apply. Property rights come in
bundles of various sizes and compositions. Ownership of
houses and cars is subject to the collateral security inter-
ests of the lender; land is subject to easements and emi-
nent domain; other assets are owned jointly by spouses or
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business partners. Likewise, multiple parties may have
overlapping interests in different (or the same) parts of a
patient’s medical record. Ownership of intangible property
is even more complex. At the extreme, the traditional ele-
ments of ownership can become so scanty that a particular
bundle of rights no longer qualifies as property but instead
is simply an assortment of contractual and other legal
rights.

Privacy laws and long-standing professional ethics pre-
vent clinicians from conveying medical information with-
out a patient’s permission. Patients, for their part, may in-
sist on having a paper or electronic copy of their medical
records if they pay the reasonable costs of copying. These
rights of control and access do not function, however, as
property rights unless the rights can be transferred or sold.
Clinicians cannot sell patients’ rights, but can patients sell
their own access rights? Perhaps. If so, patients could au-
thorize a representative to access and copy their informa-
tion for them. This role might be performed, for instance,
by a trusted “infomediary” who compiles complete medi-
cal records from among many different clinicians for a large
group of patients.

This is unlikely to happen, though, unless the infomedi-
ary can recoup the considerable expenses of compilation by
licensing access rights to others. In principle, there is no le-
gal reason this cannot be done.6 Medical records are not like
transplantable organs, inherently too subject to misuse and
exploitation to be commercialized. With sufficient legal clari-
fications and protections, one can imagine a wide range of
contractual agreements that license, bundle, or transfer pa-
tients’ rights of access and control to various parties under
various conditions for a variety of applications. For in-
stance, an intermediary could compile a bundle of patients’
authorizations to use their information for research or mar-
keting purposes; the compiler could, with patient authori-
zation, then market these databases to permitted users or
could transfer the bundled rights to a third-party aggrega-
tor and marketer. Some earnings could flow back to pa-
tients or compensate participating clinicians. In this way,
placing bundled rights to medical information into a stream
of commerce could, in theory, direct them toward their high-
est and best use.

Transactions in Medical Information
Should patients be allowed to commercialize access to their
medical information? No, according to some social theo-
rists. Focused on law’s expressive effects or symbolic func-
tions, they believe it is “morally obnoxious . . . anathema”
to “commodify” integral aspects of one’s personhood, such
as genetic information.7 Social theorists are also concerned
about the fairness of marketplace transactions in medical
information. One hopes that patients would authorize ac-
cess on terms they understood and could negotiate, but ac-
cording to experience from many other realms, this typi-
cally will not happen.

In a competing view, the goal of property law is to bundle
legal rights in a form that facilitates transactions and maxi-
mizes social value.8 From this economic perspective, the cur-
rent situation is nearly the worst of 2 worlds.9 Strong pri-
vacy laws and clinicians’ economic interests in limiting access
to medical records increase barriers to forming integrated
electronic records, and uncertainty about property rights de-
creases the potential returns. This combination of low com-
mercial value with restricted access leaves medical infor-
mation lying stunted in an undernourished field.

A helpful heuristic is the notion of an “anticommons.”
Electronic medical information clearly is not an overused
“commons.” Instead, its problems lie at the opposite end
of the economic spectrum, identified a decade ago by legal
scholars Heller and Eisenberg.10 They introduced the con-
trasting idea of the anticommons to explain the underde-
velopment of biomedical innovations (resulting from the
“thicket” of too many patent rights). An anticommons arises
when individuals can block use or development of a re-
source. Each adjoining property owner, for instance, can
block a potential larger development unless each receives a
disproportionate share of the total commercial value. The
same is true for multiple patent owners, who must come to
terms to build a better mousetrap (or genetically engi-
neered mouse). Thus, conferring more property rights can
be counterproductive in some situations.

Networking electronic medical records is a clear example
of too many overlapping property rights creating a logjam that
blocks rather than spurs investment and development. A com-
prehensive network of medical records can be formed and used
only if many patients, clinicians, hospitals, and payers are will-
ing to contribute and share information. But clinicians, hos-
pitals, and payers have a stake in doing just the opposite: con-
trolling their part of the record for proprietary business
purposes.11 Despite federal funding initiatives, this barrier to
integrating patient health records remains.

Multiple stakeholders pursuing a single prize creates prob-
lems of coordination and strategic behavior that are diffi-
cult to resolve. One solution might be to remove all prop-
erty rights, turning medical information into a public good.
This approach might make the most sense for deidentified
forms of information used for research purposes, but many
good arguments and practical considerations counsel against
taking from clinicians their control of the patient records
they create and maintain. Instead, contract and privacy law
could give patients the rights to sell access to their records,
rights that are superior to the property rights held by cli-
nicians and payers. Also, under contract or regulatory law
payers could require or subsidize clinician participation in
patient-controlled medical records as part of reimburse-
ment. Recognizing a hierarchy of overlapping rights, with
the patient initially in control, may both loosen the logjam
of competing interests and stimulate market mechanisms
to make much larger investments in using and sharing elec-
tronic health information.6
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A Possible Path Forward
Some informed stakeholders believe that incentives to in-
tegrate and use electronic medical records could greatly fa-
cilitate unlocking their economic value.9,12 Economic value
could be created by constructing a clinically useful net-
work of longitudinal patient records or by patients licens-
ing rights of access to their data for research or marketing
uses. Caution is needed, however, in any public or com-
mercial enterprise based on access to patients’ personal health
records. Patients should always retain their core, nonwaiv-
able rights to inspect, copy, and correct medical records. Most
prudent would be revocable or term-limited licenses to ac-
cess personal health information. Being able to back out of
an improvident bargain helps to correct market abuses by
preventing initial mistakes from having long-term conse-
quences and creates incentives on intermediaries to avoid
this end.

Additional protections can be established by enforcing
standards of data stewardship5 and by embedding safe-
guards in the software architecture of any such system.
Some experts criticize privacy law for failing to reach
beyond clinicians and payers to wherever personal health
information might exist,13 but others believe that privacy
law has inhibited the growth of networked electronic rec-
ords by creating too many potential technical objections
under the threat of serious legal penalties.14 Those who
host personal health records can (as they have done) bind
themselves to enforceable protections that replicate the
substance of privacy regulations without mirroring their
complexity.15

Patient-controlled health records offer one potential
solution to many of the problems encountered in creating
institution-based longitudinal medical records. No matter
which path is taken toward a national goal, clear but
adaptable laws are needed so that stakeholders can assign
economic value to the access, control, and use of the
medical information contained in electronic health rec-
ord networks.
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